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ROAD TRAFFIC (ADMINISTRATION) BILL 2007 
Consideration in Detail 

Resumed from 18 March. 

Debate was adjourned after clause 27 had been agreed to. 

Clauses 28 to 31 put and passed. 

Clause 32: Giving name, address etc. — 
Dr G.G. JACOBS: The member for Murray, who has had carriage of this bill through the consideration in detail 
stage, asked me to clarify the personal details that will need to be supplied to police as detailed in clause 32. Is 
the information outlined in clause 32(1)(a) to 32(1)(e) normally required to be provided as a general obligation to 
a police officer who may suspect someone is committing, has committed or is about to commit a crime? 
Ms A.J.G. MacTIERNAN: Perhaps I should just explain that this is not a new provision. In fact, this clause 
replicates the substance of section 53 of the Road Traffic Act. As we said, the Road Traffic (Administration) Bill 
2007 has a number of such provisions, as it is, basically, a rewrite of the Road Traffic Act. In fact, a number of 
the provisions are identical. As I understand it, the advice in the explanatory memorandum is that the clause 
includes a new provision that provides police with the ability to ask for a business address. That is to give effect 
to the chain of responsibility. The first principles of this legislation are to ensure that everyone who is involved 
in the act of loading a vehicle and authorising a vehicle must take some responsibility. Obviously, there is a 
defence for drivers who do not have the business address because they do not actually know the business 
address. However, it goes back to that basic idea of trying to determine who else was involved in the chain of 
consigning an improperly loaded vehicle. 
Dr G.G. JACOBS: In other road traffic offence scenarios, for instance, if a driver is stopped for random breath 
testing, regardless of whether the offence was committed, is being committed or is about to be committed, a 
driver can be asked for his personal details. Is that person’s personal details profile outlined in clause 32—that is, 
full name, date of birth, the address where the person is living and the address where the person usually lives—
pretty much as it exists in the current statute? Is the provision for a person’s business address the only new 
provision being added, for instance, in the heavy haulage scenario the minister described? The member for 
Murray specifically asked me to clarify those provisions and he marked his notes at clause 32(1), paragraphs (c) 
and (d), which state  — 

(c) the address of where the person is living; and 

(d) the address of where the person usually lives; and 
Ms A.J.G. MacTIERNAN: This clause seeks to make the requirements of the current legislation a little clearer. 
The current legislation requires that drivers provide details of their place of abode. That can be rather vague—is 
the place of abode where drivers stay for the next couple of nights or is it where they usually reside? In order to 
make sure that they can, in fact, track someone down, the police require a person to now say where he is living at 
the moment and where he usually lives. This bill is an attempt to make the law a little less vague. The aim of the 
legislation is to make sure that the person can be contacted. I do not think it is really too onerous to ask people to 
provide some details about where they live so that the police can clearly establish how that person may be 
contacted. 

Dr G.G. JACOBS: Minister, I have two questions. This is essentially a distinct tightening up of the law. If, 
heaven forbid, while driving home tonight I committed an offence and was pulled over by an officer of the road 
traffic branch, I would be asked to provide my full name and my date of birth, and I would be asked for details of 
my place of abode. However, he would not ask me about the address where I am living or the address where I 
usually live. 

Ms A.J.G. MacTiernan: It is not clear what, as a matter of practice, the police officer will say. I do not know 
whether police officers, as a matter of practice, say “abode”, but that is how it is framed in the legislation. It may 
well be that the policeman will say, “What is your address?” I cannot comment on what the police actually say. 
However, I can say that at the moment the legislation refers to “abode”.  

Dr G.G. JACOBS: Is the minister saying that the current legislation is inadequate because of what is happening 
or because of what she fears may happen; namely, the police officer will not get enough information to follow up 
on these people? 

Ms A.J.G. MacTiernan: It is not so much that this is a blazing inadequacy. However, where possible, we will 
take the opportunity to tighten things up and make the legislation clearer. No doubt this has come out of 
consultation with the police, and others, about the practical problems that they may sometimes experience. I did 
not think we were going to have a filibuster. I would have thought it pretty extraordinary to have a long 
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dissertation on the term “abode” as opposed to the term “address”. At the moment, the legislation says “abode”. 
We believe that this will make it a little bit clearer and will give the enforcement officers the opportunity to 
check with a person if he has told them where he is living now or if he has told them where he usually lives. 

Dr G.G. JACOBS: Madam Deputy Speaker, I am disappointed that the minister says I am filibustering. I am 
trying to go through the due process. I have taken on this role at the last moment—I am happy to do so—but the 
minister must understand that when I asked her about this personal details clause, she said that it was the same. 
Then, when her advisers arrived, the minister said that it was not the same.  

Ms A.J.G. MacTiernan: I said that it was substantially the same. 

Dr G.G. JACOBS: The minister said that it is not the same because we have added the person’s business 
address. I have come into this process late. I have asked a fair question. The minister said that it was the same, 
but when her advisers came in the minister said, “Oh, it’s actually not quite the same. We’ve added another 
component called the person’s business address.” I have no problem with that because I know the industry. I 
come from an electorate in which there is a lot of heavy haulage and trucking done, and because of the tyrannies 
of distance I understand the issue from that point of view. However, the minister should not deny me 
clarification—after giving me one bit of information and then another after her advisers arrived—because this 
process is about clarification. It is not filibustering. I now understand the clause. 

I have a point to make about clause 32(2), which begins — 

A police officer may direct a person to give the officer then and there any or all of the person’s personal 
details if those personal details are unknown to the officer and the officer reasonably suspects that the 
person — 

The subclause then outlines different scenarios. Paragraph (b) states — 

has committed or is committing or is about to commit an offence under a road law; or 

Minister, driving home tonight, it is quite possible, under current legislation, for the constabulary to pull me over 
and ask me to “breathe into this thing” as part of a random breath test, because a law similar to this bill says that 
although I might not have committed an offence or be in the act of committing an offence, I may be about to 
commit an offence because I may have a raised blood-alcohol level. The legislation allows the police to random 
breath test me because I may be about to commit an offence. 

Mr D.F. BARRON-SULLIVAN: I would like to hear more from the member. 

Dr G.G. JACOBS: With reference to heavy-haulage and road traffic overloading, will the minister now walk us 
through the relevant scenario for “committed”, “committing” and “about to commit” an offence? 

Ms A.J.G. MacTIERNAN: I make it clear that my statement to the member about the first matter was that the 
provision “substantially” duplicates the current situation. I never said that it was exactly the same. 
Dr G.G. Jacobs: I do not want to split hairs. 

Ms A.J.G. MacTIERNAN: I am sorry: the member made a statement that was incorrect and I am just making 
sure that the record is correct. The provisions we are discussing here apply more generally to all road traffic 
offences, and not just those under the mass and restraint provisions. It is important that the member understand 
that. 

Dr G.G. Jacobs interjected. 

The DEPUTY SPEAKER: Order, member. 

Ms A.J.G. MacTIERNAN: The member wants an example about how paragraph (b) might apply in the heavy 
haulage area. A truck or large vehicle may be loaded up in a yard, with the driver in the cab and the engine 
turned on, and the vehicle is moving across the yard, down the crossover and is about to enter onto the road 
reserve. In that situation the driver might be apprehended because the officer has deduced that the driver is about 
to commit an offence under these mass and restraint provisions. Once again, the vehicle is in the yard, the engine 
is on, the driver is in the cab and the vehicle is about to move onto the road reserve. The vehicle has not yet 
moved onto the road reserve but quite clearly it is about to do so. 
Clause put and passed. 

Clause 33 put and passed. 

Clause 34: Duty to identify offending driver or person in charge of vehicle — 
Mr D.F. BARRON-SULLIVAN: Minister, I would just like to clarify a few things about clause 34. Firstly, this 
is what used to be section 58 of the Road Traffic Act 1974. It seems to me that, obviously, nothing has changed. 
However, I would like the minister to clarify how this clause will work, and I will ask a question that leads on 
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from an answer to a question which I asked the Minister for Police and Emergency Services last year and which 
the minister may now be able to assist with. Subclause (2)(c) states — 

the responsible person has, or could reasonably have ascertained, the information. 

A lot of people are starting to question who is a vehicle owner. Let us call that person a vehicle owner. I know 
that a responsible person can be other than the vehicle owner, but I will keep using that term. Someone who 
owns a vehicle has a requirement to reasonably ascertain certain information and then pass it on. I want to know 
what is required of the private individual, a private vehicle owner, as opposed to a business owner. Changes were 
made on 1 January 2006 that led to this wording. As a result, for example, the police in effect require businesses, 
particularly mechanics, car yards and vehicle dealers, to keep logbooks and other records. The Minister for 
Police and Emergency Services advised me last year in answer to a question that the police put this law into 
effect on 1 January 2006 so that vehicle dealerships are required to keep a register of vehicles and drivers for the 
purposes of speed camera infringement enforcement. This bill does not read that way. No clause states that if a 
person runs a business, that person must keep a logbook and note who is using a vehicle. What is meant by 
“reasonably”? What action does someone reasonably have to take if they are a private vehicle owner compared 
with a business owner? A business owner has to keep a logbook concerning where a car is—a private motorist at 
this stage does not. Is it envisaged that the government will require private motorists to keep logbooks of who is 
driving that person’s car at any one time? If not, what is meant by that provision? 
Ms A.J.G. MacTIERNAN: We very often have the concept of “reasonably” in law. It is not always a provision 
that is further defined down, because the idea is to give the courts the capacity to countenance a wide range of 
circumstances. If we tried to define what was reasonable in advance, it would preclude the flexibility needed to 
deal with the multiplicity of real-life situations that might emerge. The notion of what is reasonable is endemic 
throughout our law. This is designed to allow a practical assessment of whether the way in which the person 
conducted himself or herself was what, if I could use the phrase of Lord Denning, the man on the Clapham 
omnibus would consider to be reasonable. It is about establishing a community standard of what people of 
ordinary goodwill and ordinary commonsense would think was a justifiable case. It would be an absolute 
absurdity to try to countenance every single permutation of human behaviour that would come within this notion 
of reasonable. That is why we have it. It is part, indeed, of the genius of our legal system that we have such 
concepts and we rely on the commonsense and pragmatism of our courts to properly determine these matters. 
With private vehicle ownership, in general, a vehicle does not have an unlimited number of keys. In general, 
someone asserts ownership of that vehicle. Someone has put his or her name to a series of documents saying that 
this person is the owner of the vehicle. Therefore, the concept that in the ordinary course of events an owner of a 
vehicle would have no idea who was driving that vehicle is an absurdity. Although it might be theoretically 
possible that a person, as I said last night, just pulls his car up in the street and leaves the keys in the ignition and 
says, “Go for it! Anyone who wants to ride in it, can do so”, but I suspect it is very rare—in fact, I suspect it is so 
rare that it is a situation we do not have to take occasion of here. The sorts of situations that are trying to be 
avoided are, for example, when a car is stolen. If a car has been stolen, of course it is not reasonable to expect the 
owner to know who was driving the vehicle. A range of other circumstances might be involved. It is up to the 
person in that situation to set out what those circumstances were. It may be that the police, as prosecutors, will 
look at that matter and understand the circumstances and agree with the owner of the vehicle. The police might 
not agree that it was reasonable under those circumstances, in which case the matter might go before the court. 
The court then has the opportunity to listen to those circumstances and make a determination. It is not possible—
and, indeed, it is entirely undesirable—for us to try to enumerate every possible circumstance in a person’s life 
that might lead to that person having a reasonable or unreasonable lack of knowledge about where his or her 
vehicle is.  

We go back to the point: vehicles in Western Australia are registered in the name of somebody. There has to be a 
legal entity that has responsibility for that vehicle. If the vehicle is stolen, that person has a right to complain. 
That person is responsible for third party insurance, and that person has the right to sue if someone damages that 
vehicle or if that vehicle is stolen. We have a system of vehicle registration so someone can assert a series of 
rights over that vehicle. With those rights also come responsibilities, as we would normally expect. Part of the 
responsibility is to take reasonable care to ensure that a vehicle owner knows who is driving that vehicle. We 
might have a scenario in which a person has a heart attack and is taken off to hospital. While in hospital, that 
person’s child may have a big party and all his mates come around and someone drives off with the vehicle.  

Dr G.G. JACOBS: I stand to hear the rest of the comments from the minister. 

Ms A.J.G. MacTIERNAN: That again might be another circumstance in which a person may not reasonably 
know. They might not be in a condition to know who has been driving their vehicle. We do not intend to try to 
pre-empt all of the human possibilities that might lead us to that judgement.  
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Mr D.F. BARRON-SULLIVAN: Firstly, I do not think too many people in Western Australia are interested in 
the opinion on this matter of someone with a cockney accent who lives in the Northern Hemisphere. Secondly, 
the second reading stage is of crucial importance. Although I am not suggesting that we set out every possible 
circumstance in relation to this matter, a minister’s comments during the second reading speech are very 
important for the way a court can interpret a provision in legislation. With something as vague as this provision, 
it is important to at least put in some principles and look at some specific examples, and then put them on the 
record. The minister seems to indicate from her statement that if in a family situation a dad owns a Commodore, 
the vehicle has only so many keys. The minister virtually implied that the father should know who is driving that 
car at any time. Let us say that two months down the track after an alleged offence the father, the owner of the 
car, receives a traffic infringement notice and that notice does not include a clear photo of who was driving the 
car—is the minister saying that in every single circumstance the owner of that car should be able to remember 
who was driving the family car?  

Ms A.J.G. MacTIERNAN: No, I am not saying that. However, I do not believe that it would be reasonable in 
most situations to say that there could be such a large class of persons who may have used the vehicle that it 
would not be possible for the owner to seek to establish who the particular person was. Such a class of persons 
would obviously have some relationship with the owner because they would be people who have access to the 
owner’s personal property. It is not unreasonable under those circumstances to put the responsibility on the 
owner to take steps to ascertain who, from amongst the finite class of persons to whom he allows access to his 
vehicle, was the driver responsible, and to inquire of those people individually their whereabouts and whether 
they were driving the vehicle at the time of the offence. To do otherwise—this is something we always have to 
understand in framing law—would be to make the law entirely unenforceable. 

Mr D.F. BARRON-SULLIVAN: I am glad that the minister has conceded that it is not always possible for the 
owner of a vehicle to remember who was driving his car at a particular time. We do not know the general 
percentage of people who would not be able to remember who had been driving their car one, two or three 
months earlier, depending upon how far out of date the speed enforcement system is at the time. However, the 
minister has conceded that it happens, and we know it happens. I can tell the minister that a member of 
Parliament closely associated with this debate told me last night about having been put into this exact situation. 
Had it not been for the availability of photographic evidence, a fine would have to be paid for an offence the 
member did not commit. That indicates that the person in question could not remember having driven the car at 
the relevant time. A number of people have come to me  about this issue, and I have every reason to believe 
them. I do not believe they are being devious or that they are trying to get out of the situation. For example, a 
family may live in a country town and have a four-wheel drive; the kids use it, mum uses it, dad uses it. If an 
infringement notice arrived a couple of months after an alleged offence and there was no photographic evidence 
available, the family would have no idea who had been driving the car at the time. The minister is leaning 
towards saying, “The owner’s going to end up paying that penalty.”  

The minister has admitted that that can happen. I am grateful that the minister has admitted that there will be 
circumstances in which people genuinely do not know who has been driving their car. However, my view is that 
we need to afford people some protection under law. This is indeed how our justice system operates. There needs 
to be some proof that people have committed an offence. Some people really stress over this sort of thing. I 
mentioned yesterday an elderly lady who came to my office, stressing like nothing else over a similar situation. 
She was about to pay the fine, even though she had got rid of the car three years earlier. However, she was still 
deemed to be the responsible person because someone had not filled in the transfer papers or whatever, and she 
was really suffering some anguish as a result. These are the sorts of inquiries I get, and it is clear that there are 
many cases in which people are not trying to rort the system, but genuinely do not know who was driving their 
car when an alleged offence was committed. By continuing to enforce owner onus in the strictest sense and 
without photographic proof of the identity of the driver, we are fining people for not knowing who has been 
driving their car, not for committing an offence. In many cases, for example, the father did not commit the 
offence, but he did not know who had been driving his vehicle, so he ended up paying the fine. 
Earlier today I spoke to another member of Parliament who has not been involved in this debate, although 
perhaps he should. He actually admitted to me that he had picked up a fine for someone else because he thought 
it would be easier to sort it out that way. That is not how our justice system works. We actually want to penalise 
people who commit offences, for two reasons: firstly, to deter them from doing it again and, secondly, to punish 
them for doing it in the first place. The minister has admitted that the system cannot identify the driver on every 
occasion, and people cannot be expected to know who has been driving their vehicle every single time. I am not 
comparing a case of people being sent an infringement for a speeding offence of which they are innocent, and for 
which there is no photographic evidence, with the circumstances surrounding someone such as John Button, 
whose case was a far more serious and grave travesty of justice. However, the principle is actually the same. We 
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believe in the presumption of innocence. The proof must be provided. Nobody minds if the owner then has to 
dob in the driver. Any right-minded person would agree with that. 
Could the minister perhaps talk to us about the business side of things? Where in this clause does it actually say 
that a business has to keep a logbook? 
Ms A.J.G. MacTIERNAN: I think the member has gone off on a tangent here. The member said that he had 
problems with clause 34(2), paragraphs (b) and (c), and I ask the member to actually look at what they say — 

(2) A responsible person for a vehicle commits an offence if — 
. . .  

(b) a police officer requests the responsible person to give information which may lead to 
the identification of the driver or person in charge of the vehicle at the time of the 
alleged offence; and 

(c) the responsible person has, or could reasonably have ascertained, the information; 
If one is asked by the police who could possibly have been driving one’s vehicle at the time of the alleged 
offence, and one knows the range of persons who normally borrow one’s vehicle or have access to the keys, one 
is required under this provision to provide that information. This provision does not require people to provide 
identification or to nominate the driver; it requires them to give information they have or could reasonably be 
expected to have, that may lead to the identification of the driver; that is, knowledge of the persons who have 
access to the car keys. 

Mr D.F. BARRON-SULLIVAN: I thank the minister. What she has said is very important. In the example I 
used earlier, the father would receive the infringement notice and would see in the infringement explanation 
exactly what the minister has just said — 

Ms A.J.G. MacTiernan: This might not be anything to do with an infringement notice; someone might be 
pulled over by the police. 

Mr D.F. BARRON-SULLIVAN: I am using the example of a speed camera infringement notice, which is one 
of the common complaints I receive. The father would say, “It was a month or two months ago; was it my 
daughter, my son, my wife or me? I don’t know, but I’ll tell you what: I read the minister’s second reading 
speech so I know what to do. I’ll sign the statutory declaration or whatever and say that I loaned the car to my 
daughter or my son. I think my daughter’s boyfriend also uses it occasionally. I will give the full name and 
address of each person and also of my wife and me. Here are the people who drive my car from time to time, but 
I’m not sure which one was driving it at this time.” That is essentially what the minister is telling me. 

Ms A.J.G. MacTiernan: No, I am not. I am saying that it specifies situations in which a police officer makes a 
request. That is the precursor condition for this; it is not about infringement notices being sent out. It refers to 
situations in which one might be pulled over because a police officer might be engaging in an inquiry, and the 
police officer makes the request of the responsible person. 
Mr D.F. BARRON-SULLIVAN: Is the minister saying that this clause does not refer to infringement notices 
sent out by a police officer? 
Ms A.J.G. MacTiernan: No, I am saying it refers to situations in which a police officer requests the responsible 
person to give information. 

Mr D.F. BARRON-SULLIVAN: The name of the police officer on an infringement notice does not — 

Ms A.J.G. MacTiernan: I am not saying that at all; I am telling the member what it says. I am not telling him 
what it does not say. 

Mr D.F. BARRON-SULLIVAN: Let us clear this up because it is very important. I want to learn; the minister 
is a lawyer, so can she tell me whether clause 34 applies to infringement notices sent out after a speed camera 
offence? 
Ms A.J.G. MacTIERNAN: This provision needs to be read in conjunction with clause 94. Clause 58 refers to 
an oral request, but the circumstances described by the member are raised in clause 94, which we will no doubt 
get to at some point. Clause 94 states — 

94. Responsible person presumed to be the driver in certain circumstances 
I think the member is confusing two separate things, or bringing together two separate things. The offence we 
are talking about concerns a specific request. The obligations that arise when an infringement notice is received 
are set out in clause 94. That is effectively the owner-onus provision that the member obviously objects to.  
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Mr D.F. Barron-Sullivan: I appreciate the minister’s advice, and I do understand what is provided in clause 94, 
and I will touch on that later. I have with me a copy of an infringement notice, and it refers to an issuing officer 
by the name of Ray, senior sergeant, rank and number etc. The minister is saying that technically that officer is 
not requesting that information under clause 34, because technically only clause 94 will apply in that case. 
Ms A.J.G. MacTIERNAN: That is right. As I understand it, that infringement notice does not constitute a 
request for information. However, circumstances may arise in which a request for information is made. For 
example, the police may want to find out who has knocked over a 10-year-old boy and severely injured him in a 
hit and run. If a particular person’s vehicle has been identified in the inquiry as the vehicle involved in that hit 
and run, and the police say to that person, “You are the owner of the vehicle; we want you to assist us with our 
inquiries”, it would be completely outrageous to suggest that that person could just say, “Well, I am not going to 
tell you anything.” 
Mr D.F. Barron-Sullivan: I thank the minister. 

Clause put and passed. 
Clauses 35 to 50 put and passed 

Clause 51: Residential purposes —  
Mr D.F. BARRON-SULLIVAN: Subclause (1) is self-explanatory. It essentially provides that if a person is 
running a freight business from his premises and a couple of the rooms in those premises are used to provide 
sleeping facilities for the drivers, those premises are not to be taken to be used for residential purposes. However, 
I would like some clarification on subclause (2), for the same reason that I stated earlier; namely, that at the 
second reading stage it is important to clarify those matters about which there is some degree of vagueness. 
Subclause (2) states — 

If a vehicle is kept, or a business is carried on, at premises used predominantly for residential purposes, 
the place where the vehicle is kept or from which the business is carried on is, for the purposes of 
sections 54(7) and 55(7), to be taken to be used “predominantly for residential purposes”.  

How many vehicles are people allowed to keep at their premises before those premises are considered to be not 
predominantly for residential purposes? If a person operates a business from his premises and there is an office 
at the front and a huge shed out the back to garage the trucks, but that is still the person’s family home, are those 
premises still used predominantly for residential purposes? I would like some indication of what the cut-off point 
is.  
Ms A.J.G. MacTIERNAN: I do acknowledge that this is not the most elegantly constructed clause, and I can 
understand why there may be some ambiguity about it. Certainly, the interpretation that we would be operating 
on is that if the premises are the person’s bona fide principal place of residence, then notwithstanding the fact 
that the person might garage his trucks at those premises or might have an office at those premises, those 
premises will come within this definition of being predominantly for residential purposes. I acknowledge that it 
might be better had this subclause been phrased the other way around. However, as a practical matter, and as the 
member has said in the past, it is important during the second reading debate that we try to clarify some of these 
provisions. If the premises is the bona fide permanent residence of the person, then notwithstanding that vehicles 
are being garaged at those premises, or that there is an office at those premises, that will not prevent those 
premises from being assessed as being predominantly for residential purposes.  
Clause put and passed.  

Clause 52: Inspection of vehicles on roads, in public places or certain official premises —  
Dr G.G. JACOBS: I am interested in the power to inspect. In the example that the minister gave earlier, she 
made it very clear that there should be an intent to drive the vehicle; that is, the car is not being driven on the 
road, but the keys are in the ignition, and the intent is that the vehicle will be driven on the road. Subclause (1) 
refers to a vehicle on a road; or in or on a public place; or in or on premises occupied or owned by the CEO. That 
obviously also raises the question of whether the vehicle is located in or on residential premises. Can the minister 
clarify whether any other scenarios or situations are covered by the power to inspect, because this appears to be 
really a power to inspect in pretty much any and every situation?  

Ms A.J.G. MacTIERNAN: This provision enables police officers to pull over and inspect vehicles for 
compliance with the mass dimension and load restraint provisions, and for defects in vehicles. This is not a 
power that can be exercised only when there is a reasonable apprehension that an offence might have been 
committed. It will enable vehicles to be pulled over for routine checks.  

Dr G.G. Jacobs: Is that any time and anywhere? 

Ms A.J.G. MacTIERNAN: Well, on a road, or in a public place. 
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Dr G.G. Jacobs: Any time and anywhere, basically. 

Ms A.J.G. MacTIERNAN: On those places that are set out in subclause (1). This is the current practice. We 
would be surprised if there was any suggestion that that should not happen. In fact, often the complaint is that it 
should happen more often. 

Dr G.G. JACOBS: I understand that. I thank the minister for that explanation. Essentially, the minister is saying 
that heavy haulage inspectors will have the power to inspect and weigh, or whatever, any vehicle any time and 
anywhere, except in a driveway of a residential premises. Can the minister clarify in what situations they will not 
have the power to inspect a vehicle any time and anywhere? 

Ms A.J.G. MacTIERNAN: I have no intention of doing that. The bill clearly sets out where vehicles can be 
inspected. The member is asking me to try to dream up all sorts of places that are not included in that. 

Dr G.G. Jacobs: “Any time and anywhere”. That is what it says.  

Ms A.J.G. MacTIERNAN: No. The member must have a different document. My document sets out in 
subclause (1), in paragraphs (a), (b), (c) and (d), the places at which a vehicle may be inspected. One of the 
places that is exempt is premises that are used predominantly for residential purposes. We have just finished a 
discussion on what the words “predominantly for residential purposes” mean. 

Clause put and passed. 

Clause 53 put and passed. 

Clause 54: Inspection of premises — 
Mr D.F. BARRON-SULLIVAN: This is the clause that gives inspectors the power to go into premises, obtain 
records and go through them and so on. It is very carefully worded. As I read it, essentially it says that an 
inspector with these powers can go into business premises—not residential premises—at any time with the 
consent of the occupier of the premises. Alternatively, if a business is carried on at the premises, which are not 
predominantly for residential purposes—in other words, not someone’s home—the inspector may at any time 
take action under this clause during the usual business operating hours applicable at the premises, whether or not 
the premises are actually being used for that purpose and without the consent of the occupier of the premises. In 
other words, if the location is a business address and not a residential address, provided that the inspection is 
during the opening hours of that business, the inspector can go in there and take action accordingly. 

Subclause (6) states that the inspector — 

must not exercise the power to enter and inspect premises mentioned, — 

That is, premises that I have just described — 

without the consent of the occupier unless the police officer reasonably believes that the premises are 
attended. 

Therefore, not only must the inspection be at business premises during business hours, but also someone must be 
there in attendance and so on. Again, I think that is a quite reasonable provision. 

Subclause (7) then states — 

A police officer must not exercise the power to enter and inspect premises mentioned in subsection 
(5)(b) without the consent of the occupier if the premises are, or any part of premises is, used 
predominantly for residential purposes. 

Subclause (7) obviously means that an inspector can go into business premises during business hours and can 
inspect information as part of the audit of procedures and so on. However, the inspector cannot go into business 
premises outside business hours or if the premises are unattended, and the inspector certainly cannot go into 
residential premises. One might ask then how the inspector would get the information. It is necessary to look at 
clause 56 in this case, which states that a police officer may, for MDLR compliance purposes, direct an involved 
person to produce a range of documents and so on. Therefore, if an inspector rocks up at a business but the 
business is closed and no-one is there or it is after business hours—whatever the reason—the inspector could 
then rely on clause 56 to request information. 

There are a couple of issues with clause 56: firstly, there is no time limit and the inspector may want some 
information reasonably urgently. Bear in mind that we are not talking about a search. We are talking about an 
inspection for compliance purposes; therefore, urgency is probably not the main consideration. I wondered 
whether an inspector could obtain a warrant and go into premises, whether or not they were open and whether or 
not they were residential premises. In fact I wondered why the legislation did not give inspectors a little more 
power in this case, provided that they were fully accountable in the usual way by having to obtain a warrant. I 
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would be happy to leave this clause the way it is now, although the following clause definitely needs a warrant 
provision built into it, as it is written very much in favour of a business operator and I do not believe it goes over 
the top or gives an inspector too much power. I understand, of course, that this is the part that really deals with 
compliance. Inspectors would want to look at some figures and so on, but would not necessarily chase someone 
for a breach of the law. That is where I think clause 55 would cut in. However, I wondered why the legislation 
was not giving inspectors the power, should they require it, to seek a warrant to obtain information. Perhaps it 
was felt that the provisions of clauses 54 and 56, particularly read together, were sufficient for the purposes of 
general compliance investigations. 

Dr G.G. JACOBS: I have a question associated with comments from my colleague the member for Murray and 
related to the definitions, permutations and combinations of “with consent or “without consent” that the member 
for Leschenault went through in a quite complicated way. It appears that the member for Murray, having been a 
police officer, addressed his attention to clause 54(6), which states — 

A police officer must not exercise the power to enter and inspect premises mentioned in subsection 
(5)(b) . . .  

That refers to whether the inspection occurs during business hours etc — 

without the consent of the occupier unless the police officer reasonably believes that the premises are 
attended. 

It is a quite subjective assessment for a police officer to know whether anybody is in the premises and whether 
he should enter without consent. The member for Murray, the opposition’s main speaker on the bill, suggested 
that, instead of complicating the legislation by saying “without the consent of the occupier unless the police 
officer reasonably believes that the premises are attended”, the subclause should read “without the consent of the 
occupier unless the police officer has a warrant.” That is also what the member for Leschenault alluded to. 

Ms A.J.G. MacTIERNAN: It is important to understand that the proposed powers of entry and search are 
limited to matters pertaining to compliance with mass, dimension or loading restraint requirements. It is not a 
power given at large; it is for only mass, dimension or load restraint requirements. This is part of the national 
agreement, and it has been assessed as being fundamental to the success of the new chain-of-responsibility laws. 
Enforcement officers need to be able to enter and search vehicles and business premises to ensure that there is no 
contamination, removal or destruction of crucial evidence that would hinder the identification of responsible 
parties. I understand the arguments that have been made, but we say that this is for a very specific series of 
offences. It is not a power at large, and we believe it is one that is very much needed to give substance to the 
legislation. We have passed similar legislation in this Parliament before. We have made provision for similar 
powers of entry and inspection without a warrant, for example, under section 38 of the Animal Welfare Act, 
under section 35 of the Dangerous Goods (Transport) Act, under sections 182 and 184 of the Fish Resources 
Management Act, and of course identical powers are given at section 43 of the Occupational Safety and Health 
Act. We know of examples of business owners who, knowing that an inspection was coming up, have actually 
burnt their records. Indeed, surprisingly some of those people then entered Parliament, notwithstanding that 
behaviour. 

Mr R.F. Johnson: That’s disgraceful to say that that person burnt their records. Where is the evidence to support 
that comment? 

Ms A.J.G. MacTIERNAN: I am sorry; there was a fire that broke out. 

The ACTING SPEAKER (Mr P.B. Watson): Member, this has been a very good debate so far. 

Mr R.F. Johnson: It’s a bit out of order, Mr Acting Speaker, when somebody defames a former member of this 
Parliament. 

Ms A.J.G. MacTIERNAN: Who did I defame? 

Mr R.F. Johnson: You know who you are defaming. 

Ms A.J.G. MacTIERNAN: The member for Hillarys is the one raising the prospect of a particular individual. 

Mr R.F. Johnson: You know exactly who you are defaming. 

The ACTING SPEAKER: Can members get back to the bill, please? 

Ms A.J.G. MacTIERNAN: I rest my case. 

Although I understand the concern that has been raised, this clause is restricted to a particular class of offences. 
We are talking about business premises during the ordinary course of business that must be reasonably identified 
as being occupied at the time.  
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The potential for an unreasonable impact, I think, is virtually minimal. We are not talking about going into 
people’s homes or bursting into homes at four o’clock in the morning. The clause relates to going into places of 
commercial activity during normal hours of operation after a reasonable assessment has been made that the 
premises are occupied. Although I understand the arguments about the need for a warrant, the next section has 
that provision. If an inspector wants to enter a place outside normal business hours, or undertake a search in 
residential premises, the inspector is required to obtain a search warrant. This is a perfectly reasonably provision 
and it is very hard to see what disadvantage there would be, or what mischief would be created by it. It is better 
if someone is in their office during normal working hours when the inspectors roll up and want to see the 
document, compared with the potential compromise of being unable to obtain that evidence. The balance of the 
mischief created and the mischief avoided must be weighed up. Quite clearly in this instance, in these defined 
circumstances, the mischief avoided is far better. 

Dr G.G. JACOBS: Yes, there must be a balance. The minister intimated that there was a need for the inspectors 
to act swiftly and in a timely manner, because some people within the industry may try to destroy or hide records 
or evidence. After listening to what the minister has said, can she reassure me that I can reassure OD Transport, 
Esperance Freight Lines, Regional Southern Transport and Halls Heavy Haulage that they are protected by the 
rules of natural justice and privacy, and that this provision will not allow them to be raided at any time of the day 
or night because there might be some cowboys in the industry who must be sprung before they remove evidence 
that may convict them for an offence? Correct me if I am wrong, but subsection (8) refers to different situations 
where inspectors have powers to inspect premises. Under subsection (8), can members of the heavy haulage 
industry expect to be unreasonably raided because there is perhaps the belief that there are people in that industry 
who do not want to comply and do what is best for the condition of roads and safety? I would like the minister to 
answer that for the record, so that I can reassure the heavy haulage industry that it will be afforded the normal 
natural justice extended to everyone else relating to privacy arrangements. 

Ms A.J.G. MacTIERNAN: I thank the member. I clarify that this provision covering the power to enter 
premises and inspect without a warrant has very strong limitations. Inspectors must have the consent of the 
owner, in which case there is not a problem. If the owner has not given consent, the inspectors must attend 
during the usual business operating hours for that business, and there must be a reasonable assessment that the 
premises are occupied. Other constraints included are that this provision does not authorise the use of force, 
although inspectors may open unlocked doors and other unlocked terminals; anything that is locked cannot be 
accessed under this provision. The idea of these Main Roads guys behaving like Elliot Ness in kicking down 
doors in the middle of the night to undertake an inspection without a search warrant will definitely not be 
happening. 
Dr G.G. JACOBS: I thank the minister.  
Subsection (6) states that a police officer can exercise the power to inspect premises without the consent of the 
occupier if he or she reasonably believes that they are attended. I am not trying to excuse crime or criminal 
activity; I am just trying to ensure that the right and proper process is followed. How can one argue against an 
inspection being carried out after the inspectors gained entry without a warrant, if they did so without consent 
because they believed there was someone in the premises they attended? They may have heard a noise at the 
back of the shed that happened to be the cleaner, and they thought, “Oh, there must be someone in there”; 
therefore, they believed that the premises were attended and gained access without consent. How can a value 
judgement be made about that? 
Ms A.J.G. MacTIERNAN: One of the very first and easiest things would be that if an inspector rocked up at an 
open office and he walked in, that is a fairly reasonable assessment that the offices are attended.  
The ACTING SPEAKER (Mr G. Woodhams): Members!  
Ms A.J.G. MacTIERNAN: I return to the debate we have had before about what is reasonable. Every set of 
circumstances cannot possibly be set out. 
The ACTING SPEAKER (Mr G. Woodhams): Members! 
Ms A.J.G. MacTIERNAN: What the government is attempting to do with this provision is to provide some 
constraints. At the end of the day, an inspector does not want to have that evidence jeopardised—thereby 
undermining his own case—by entering premises if he cannot reasonably put forward a case as to why he 
thought they were attended. If that evidence was improperly collected, it would then be excluded. Therefore, it is 
not in the inspector’s interests to behave in an unreasonable way because it would lead to the evidence being 
challenged. If it was gained improperly, that would destroy his capacity to utilise that evidence. 

Mr D.F. BARRON-SULLIVAN: The minister has convinced me that there is no need for additional powers for 
inspectors in this provision. I will not be moving the amendment in my name because I would rather give the 
benefit of the doubt partly to the businesses concerned, but also because the minister and her officers are 
obviously quite content that there is sufficient power in this clause to gain the information required purely for 
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inspection and compliance purposes. The next clause is a different situation altogether, and I will be arguing that 
additional warrant provisions are needed in that case. 

Clause put and passed.  

Clause 55: Search of premises — 
Mr D.F. BARRON-SULLIVAN: I am loath to start going through this clause with only 15 seconds to go. The 
minister probably got the gist of what we are on about with this. Clause 55 gives the inspectors considerably 
more powers. It is the one they will be using when searching premises in relation to alleged breaches of the 
legislation. I imagine they will be using this clause when they are in a hurry to get evidence, before that evidence 
can be tampered with, flushed down the toilet or disposed of in some other way. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 1233.] 
 


